STAFF REPORT
Community Development Department
Petition Number: VAR-13-001

To: The Charlotte County Board of Zoning Appeals

From: Shaun Cullinan, Zoning Official

Prepared By: Ken Quillen, AICP, Planner il

Report Date: February 5, 2013 BZA meeting date: February 13, 2013

Requested Action/General Information:

Warren Hope, agent for George Fuchs, is requesting a variance to reduce the required
10’ rear yard setback by 2.5" to allow a 7.5 rear setback for a shed. This property is
located at 9454 Prospect Avenue in Englewood (see Location Map). The attached
Zoning Map shows the zoning of this property, which is Residential Single-family-3.5. This
property has a Low Density Residential, Future Land Use Map (FLUM) designation.

Section 3-9-32(f) (Exhibit A) of the Zoning Code establishes the development standards,
including setbacks for principal and accessory buildings, in the Residential Single-family-
3.5 (RSF-3.5) zoning district. The required setback for this shed from the rear lot line is 10;
however, there is also a required rear setback from a waterway of 20’ if the property is
located adjacent to a waterway. According to the Boundary Survey (Exhibit B)
submitted by the applicant and dated October 25, 2012, the accessory building is
located 19.5’ from the Newgate Waterway and 7.5’ from the rear lot line. The Zoning
Official has determined that a variance of 2.5' to the required 10’ rear yard setback is
necessary, because it is a greater variance than the 0.5' variance that would be
required for the 20’ setback from the waterway.

The property owner, Mr. Fuchs, applied for a building permit for this shed on December
13, 1999. Among the documents submitted with this application were; the Owner-
Builder Statement (Exhibit C-1), the Boundary & Topographic Survey (Exhibit C-2), and
the Proposed Site Plan (Exhibit C-3). Both the Zoning Technician and the Building Plans
Examiner failed this application based on the proposed site plan, which indicated that
the proposed shed was located in the 20’ wide maintenance easement (see Permit
Folder Exhibit C-4). As such, a permit was never issued for this shed; however, the owner
proceeded to construct the shed without a permit at its current location.

In 2012 Mr. Fuchs listed this home for sale and received an offer to purchase. In
preparing for the closing on this sale it was discovered that the shed was in violation of
the rear yard setback requirement of the Zoning Code. As a result the owner has
submitted this request for a variance to allow the shed to remain “as is” at the location
shown on the attached Boundary Survey (Exhibit B).



The applicant has submitted the attached Narrative (Exhibit D) explaining why the
applicant believes this request for a variance should be granted. An Environmental
Specialist has performed a cursory environmental review and their comments are in the
attached Memorandum (Exhibit E) dated January 16, 2013.

Findings: The seven standards for approval of a Variance according to Section
3-9-6.1(d) of the Charlotte County Zoning Code are as follows:

I. Unique or peculiar conditions or circumstances exist which relate to the location,
size _and characteristics of the land or structure involved and are not generally
applicable to other lands or structures.

Finding: This property consists of a regularly shaped 10,000 (80’ by 125') square foot
lot. Although this lot is located on the Newgate Waterway; this waterway is located 12
beyond the rear lot line. The applicant has not submitted any evidence indicating that
there are any unique or peculiar conditions that prevent the construction of a shed that
is in compliance with Code. The shed could have been made smaller or reduced in
size by 2.5 feet.

2. The strict and literal enforcement of the Zoning Regulations would create an undue
hardship as distinguished from a mere inconvenience on the property owners. Physical
handicaps or disability of the applicant may be considered where relevant to the
request.

Finding: Strict and literal enforcement of the Zoning Code would not create an undue
hardship on the applicant. Any hardship which exists has been created by the
applicant who constructed this shed without a permit. The applicant’s narrative states
that the 33’ front yard setback has created a hardship, because it leaves little room for
a shed in the rear yard. The owner is also responsible for this condition because he
purchased this vacant lof in September of 1987 and constructed the home in 1988 on
this lot. It was his choice to locate the home closer to the waterway.

3. The variance requested does not involve any use, which is prohibited in the district
where the property is located.

Finding: The variance request is to allow a shed, which is a permitted accessory
structure, in the Residential Single-family zoning district.

4. The granting of a variance would not be injurious to or incompdatible with
contiguous uses, the surrounding neighborhood or otherwise detrimental to the public
welfare.

Finding: Staff is not aware of any evidence that would indicate that the proposed
variance would be injurious to or incompatible with contiguous uses, the surrounding
neighborhood, or defrimental to the public welfare.

5. The condition giving rise to the requested variance has not been created by any
person presently having an interest in _the property and the conditions cannot
reasonably be corrected or avoided by the applicant.

Finding: The conditions given rise to the requested variance, including the existing
location of the residence and the shed, have been created by the applicant, who is
the property owner. The shed'’s setback violation could have easily been avoided by
the applicant if he had obtained the required building permit.
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6. The requested variance is the minimum modification of the requlation at issue that
will afford relief.

Finding: The requested variance is the minimum modification that will afford relief
because the shed already exists.

7. The requested variance is consistent with the Smart Charlotte 2050 Plan (Charlotte
County Comprehensive Plan).

Finding: Objective 1.4 of the Future Land Use Element, which is fitled “Protection of
Private Property Rights” proposes to: “recognize and respect existing private property
rights, ... and to consider such rights and the impact upon them when preparing
recommendations for land use decisions.” Staff believes that this variance request may
be considered inconsistent with this objective.

ANALYSIS AND CONCLUSIONS:

After review of the site and the application requesting a variance to allow an
unpermitted shed to remain “as is”, staff believes that the requested variance does not
meet all seven criteria for granting a variance. Specifically standards numbered 1, 2, 5
and 7 have not been met.

If the Board of Zoning Appeals decides fo approve the requested variance staff
recommends the following conditions be adopted, as conditions of approval, to ensure
that this shed is in compliance with the purpose and intent of the Zoning Code. The
recommended condition(s) are as follows:

1. The variance, as approved by the Board of Zoning Appeals, is to allow the existing
shed to remain “as is”.

2. This variance extends only to the shed which is the subject of this variance request
and shall carry with this structure only. If the shed is ever removed, destroyed or
replaced, all future development must be constructed according to all applicable
codes in existence at that fime, unless a new variance is granted specific to the
development proposed at that time.

Please be advised that the final decision regarding the petition rests with the Board of
Zoning Appeals, and will be decided upon consideration of all the evidence introduced
at the hearing.

Attachments: Staff Report (3), Location Map, Zoning Map, Aerial Photo, Section 3-9-
32(f), Boundary & Survey, Owner-Builder Statement, Boundary & Topographic Survey,
Site Plan, Permit Folder, Narrative (3) and Environmental Specialist Memorandum
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§ 3-9-32 CHARLOTTE COUNTY CODE

(f) Development standards. The following development standards shall apply in this
district:

RSF-1 RSF-2 RSF-2.5 RSF-3.5 RSF-5
Minimum lot require-
ments, in square feet
(except as otherwise
permitted) 40,000 20,000 15,000 10,000 7,500
Width, feet 125 100 100 80 70
Front yard, feet 25 25 25 25 25
Side yard:
Interior, feet 15 15 15 7.5 7.5
Abutting a road,
feet 20 20 20 15 15
Maximum lot coverage
by all buildings, per- :
cent 35 35 35 35 35
Maximum  building
height, feet 38 38 38 38 38
Minimum rear yard,
feet:
Abutting a lot 20 20 20 20 20
Abutting a road 25 25 25 25 25
Abutting a greenbelt 15 15 15 15 15
Setback for accessory
buildings from:
Rear lot line, feet . 10 10 10 10 10
Side yard Same as principal building
Abutting road right-
of-way line Same as principal building
Rear or side line abut-
ting a waterway, feet 20 20 20 20 20

( Exhibit A )

Supp. No. 47
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P,

OWNER-BUILDER STATEMENT

Charlotte County Community Development Department
Building Review and Inspections Division

Subject: Authorization and Responsibilities Associated with Securing Permits.

DISCLOSURE STATEMENT

State law requires construction to be done by licensed contractors. You have applied for a permit
under an exemption to that law. The exemption allows you, as the owner of your property, to act
as your own contractor with certain restrictions even though you do not have a license. You
must provide direct, onsite supervision of the construction yourself. You may also build or
improve a commercial building, provided your costs do not exceed $25,000. "The building or
residence must be for your own use or occupancy. It may not be built or substantially improved
for sale or lease. If you sell or lease a building one (1) year after the construction is complete,
the law will presume that you built or substanfially improved it for sale or lease, which is a
violation of this exemption. You may not hire an unlicensed person to act as your contractor or
to supervise people working on your building. It is your responsibility to make sure that people
employed by you have licenses required by state law and by county or municipal licensing
ordinances.” You may not delegate the responsibility for supervising work to a licensed
contractor who is nof licensed to perform the work being done. Any person working on your
building who is not licensed must work under your direct Suli)erwsion and must be employed by
you, which means that you must deduct F.I.C.A. and withholding tax and provide worﬁ)(ers’
compensation for that employee, all as prescribed by law. Your construction must comply with
all applicable laws, ordinances, building codes, and zoning regulations.

This also includes that you must call for regular inspections and a final inspection. In the event a
Building inspector requires a correction to the work, you must make that correction and request a
reinspection, including the payment of any reinspection fees, before proceeding with the
building. Note: For your convenience, you may ascertain if a contractor is licensed for Charlotte
County by calling (941)-743-1209 during regular business hours.

CHECK THOSE CONTRACTOR CATEGORIES WHICH WILL BE DONE BY THE OWNER

A/C & HEAT | | SOLAR SYSTEMS CEMENT,CONCRETE & MASONRY
ALUMINUM SPAS OR SWIMMING POOLS CERAMIC/MARBLE/TERRAZZO
ELECTRIC INSULATION PLASTER,STUCCO,SPRAYCRETE
MECHANICAL CARPENTRY "PAINTING & WALLCOVERING
MH SETUP > DRYWALL LIST ALL OTHERS:

PLUMBING

ROOFING

Anyone aBplying for an owner/builder permit must complete this statement provided by the
Building efpartmen_t. Any violation of this agreement shall be cause to revoke the permit, at the
discretion of the Building Director.

I have read the above statement and agree to abide by it. / /’Z’
Tyl A ///.:.//J
Signature<Owner

I /: -
EILEE e/ S
Typed or printed name

r
State of Florida/County of C/'m/ngo“,"rﬁ"

The foregoihg ins;t‘!'lim‘ent was acknowledged before me this_/ '2’ day of pPee

19“/"/ bya QQ.Q,O{Z}& E ; L)QJ}\'-< ,who is personally known to me or who has
= SIS

produced ﬁ DNue/ as identification, and who didtake an oath.

- Fa®-3iz-4sToon-0
Oy Gl S

Signature of Notary
,P\ AR e Qa,ﬂ Ay

Printed name of Notary

( Exhibit C-1)

OFFIGLAL NGTAS
CHRISTING PERIN
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MY COMMISSION EXF. AFR. 220R.|

i’

F.S. 489.103 (7
OBSTM 82597 A6 White Copy - Office Yellow Copy - Owner
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Narrative -- Variance

BY:

George Fuchs

This is a request for a Variance to Section 3-9-32(f) of the Charlotte County Zoning Code,
This section regulatés both principal and accessory structures in the single family zoning district.
The appiicant, George Fuchs owns lot 23, Block 3430, vPort Charlotte Subdivision, Section 69.
The parcel contains 10,000 sq. ft., more or less, and is located on the Newgate Waterway. ltis
located at the northern boundary of Charlotte County, with the Myakka Preserve across the
waterway. The lot to the west is vacant, and the lot to the east is corﬁbined with the house one
lot further over, The applicant purchased the property in 1987, and the home was built

immediately thereafter in 1988.

Mr. Fuchs constructed an accessory shed in the rear of his property. He obtained an
Occupation of Easement for the shed to encroach into the Canal Mainteﬁance Easement. 'This
. variance is to allow the shed to be permitted with arear sethack to the canal of 7.5 feet. The
zoning code sets forth rear setbacks for principal structures and accessory stfuctures,. The code
is unclear if the “setback for accessory buildings” which requires a 10 foot rear setback or the

“rear or side line setback ahutting a waterway” of 20 feet would apply, but in either event, a

variance is required. The question is whether it is a 2.5 foot variance or a 12.5 foot variance.
This application meets the criteria for a Variance as follows:

1. Unique or peculiar conditions or circumstances exist which relate to the location, size,
and characteristics of the land and structure involved, and are not generally applicable

to other lands or structures. The subject property is located on a canal which forms the
» (]
Narrative
(] ()
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northern boundary of Charlotte County with preserve land across the canal to the north.
There is only 36.93 feet from the rear of the house to thé property line. Meetinga 20
foot rear setback would not permit the shed to be constructed with the orientation that
it has been, and would make accessing the shed difficult. To be outside of the rear
setback would crowd the shed to the house.

Strict and literal enforcement of the zoning regulations would create an undue hardship
as distinguished from mere inconvenience on the property owners. The housé is
setback 33.12 feet from the front property line, leaving little room in the rear for the
shed to Ee built. The strict and literal enforcerﬁent of the regulations would require
removal of the shed.

The Variance reduested does not invoive any use which is prohibited in the district
where the property is located. Accessory sheds are permitted in the RSF 3 5 zoning

district.

4. The granting of the Variance would not be injurious to or incompatible with contiguous

uses, the surrounding neighborhood or otherwise detrimental to the public welfare. As
indicated above, there is preserve land across the canal to the north, a vacant lot to the
west, the side of the property that the shéd is located on.

. The condition giving rise to the request of Variance is not being created by any person
presently having interest in the property and the conditions cannot reasonably be
corrected or avoided by the applicant. The single family home on site was constructed
33.12 feet setback from the front property line, leaving little room in the rear yard to

build a shed without practically abutting against the house.

Narrative
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6. The requested Variance is the minimum modification of the regulations at issue that
would af“f.ord relief. The shed is an existing structure; any other modification of the
regulations would require relocation of the shed.

7 The requested Variance is consistent with the Charlotte County Comprehensive Plan.
There are no comprehensive plan goals, objections, or policies that are contrary to this

request.

Based on the foregoing, it is respectfully requested that the application for a Variance

be approved.

Respectfully submitted, January 2, 2013,

@ /u)d/ @

Robert H Berntsson
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Charlotte County Government

"To exceed expectations in the delivery of public services.”

www, CharlotteCountyFlL.com |

MEMORANDUM

Date: January 16, 2013

To: Ken Quillen, Planner lli

From: Jamie Scudera, Environmental Specialist

Subject: VAR-13-001
’ Fuchs Shed Variance, 9454 Prospect Avenue

The Zoning Environmental Review Section has conducted a cursory review (additional
wildlife or environmental reviews may be required by state and/or federal agencies) of
the above referenced petfition for compliance with Environmental, Tree and
Landscaping codes/ordinances and offers the following comments:

< A GIS cerial review was conducted by staff. The property consists of a
developed single family residence located on the Newgate waterway. The

request is for a variance from the rear yard setback for an existing unpermitted
shed.

If this pefition is approved, the following conditions will be reviewed for compliance
upon Site Plan Review (if required) and the issuance of any county permit or land
improvement actfivities:

% As this proposal moves forward, the Environmental Review Section has no
comment.

If there are any questions pertaining to this review please feel free contact me at (941)
743-1290.

JS

( Exhibit E )
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COMMUNITY DEVELOPMENT DEPARTMENT- -Zoning Division
18400 Murdock Circle | Port Charlotte, FL 33948
Phone: 941.743.1290 | Fax: 941.743.1598



BZA - Variance

VAR-13-001
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Aerial Photograph (February 2006)

9454 Prospect Avenue (Lot 23)
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