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Re: Charlotte County – ERP 

File No.  08-0205961-005 
 
Dear Ms. Vernon: 
 
On July 22, 2014, we received your request for verification of exemption to perform the 
following activities:  
 

maintenance dredge the north end of Elkham (50’ wide x 335’ long) and the 
lateral channel west of Elkam (50’ to 375’ wide x 2,100’ long); Beeney (65’ wide x 
335’ long) and the lateral channel west of Beeney (25’ wide x 900’ long); lateral 
channel between Beeney and Gardner (50’ wide by 2,143’ long); Gardner (65’ 
wide x 200’ long) and the lateral channel east of Gardner (25’ to 50’ wide x 775’ 
long) to -5 MLW at Sunrise Waterway, Port Charlotte, Peach River, Class II, 
Outstanding Florida Waterbody and Gasparilla Sound-Charlotte Harbor Aquatic 
Preserve, Section 26, 34, 35 and 40, Township 40 South, Range 22 East, Charlotte 
County.   

 
Your request has been reviewed to determine whether it meets the requirements for any 
of three kinds of authorization that may be necessary for work in wetlands or waters of 
the United States. The kinds of authorization are (1) regulatory authorization, (2) 
proprietary authorization (related to state-owned submerged lands), and (3) federal 
authorization. The authority for review and the outcomes of the reviews are listed 
below. Please read each section carefully. Your project may not have qualified for all 
three forms of authorization. If your project did not qualify for one or more of the 
authorizations, refer to the specific section dealing with that authorization for advice on 
how to obtain it. 
 
1. Regulatory Review –VERIFIED  
 

mailto:SouthDistrict@dep.state.fl.us
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Based on the information submitted, the Department has verified that the activities as 
proposed are exempt, under Chapter 62-330.051,(7)(a), Florida Administrative Code, 
from the need to obtain a regulatory permit under part IV of Chapter 373 of the Florida 
Statutes.   
 
This exemption verification is based on the information you provided the Department 
and the statutes and rules in effect when the information was submitted.  This 
verification will expire after one year, and will not be valid at any other time if site 
conditions materially change, the project design is modified, or the statutes or rules 
governing the exempt activity are amended.  However, the activity may still be 
conducted without further notification to or verification from the Department after the 
one-year expiration of this verification, provided: 1) the project design does not change; 
2) site conditions do not materially change; and 3) there are no changes to the statutes or 
rules governing the exempt activity.  In the event you need to re-verify the exempt 
status for the activity after the one-year expiration of this verification, a new application 
and verification fee will be required.   Any substantial modifications to the project 
design should be submitted to the Department for review, as changes may result in a 
permit being required.   Conditions of compliance with the regulatory exemption are 
contained in Attachment A. 
 
General Conditions for Exemptions  
The following apply when specified in an exemption in Rule 62-330.051, F.A.C.: 
 
1. Activities shall not exceed a permitting threshold in section 1.2 of the applicable 

Volume II; 
 

2. Construction, alteration, and operation shall not: 
a.  Adversely impound or obstruct existing water flow, cause adverse impacts to 

existing surface water storage and conveyance capabilities, or otherwise cause 
adverse water quantity or flooding impacts to receiving water and adjacent 
lands; 

b.  Cause an adverse impact to the minimum flows and levels established pursuant 
to Section 373.042, F.S. 

c.  Cause adverse impacts to a Work of the District established pursuant to Section 
373.086, F.S.; 

d.  Adversely impede navigation or create a navigational hazard; 
e. Cause or contribute to a violation of state water quality standards. Turbidity, 

sedimentation, and erosion shall be controlled during and after construction to 
prevent violations of state water quality standards, including any 
antidegradation provisions of paragraphs 62-4.242(1)(a) and (b), subsections 62-
4.242(2) and (3) and Rule 62-302.300, F.A.C., and any special standards for 
Outstanding Florida Waters and Outstanding National Resource Waters due to 
construction-related activities. Erosion and sediment control best management 
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practices shall be installed and maintained in accordance with the guidelines and 
specifications described in the State of Florida Erosion and Sediment Control 
Designer and Reviewer Manual (Florida Department of Environmental Protection 
and Florida Department of Transportation, June 2007), incorporated by reference 
herein (https://www.flrules.org/Gateway/reference.asp?No=Ref-02530), and 
the Florida Stormwater Erosion and Sedimentation Control Inspector’s Manual 
(Florida Department of Environmental Protection, Nonpoint Source 
Management Section, Tallahassee, Florida, July 2008), incorporated by reference 
herein (https://www.flrules.org/Gateway/reference.asp?No=Ref-02531). 

 
3. When performed in waters accessible to federally- or state-listed aquatic species, such 
as manatees, marine turtles, smalltooth sawfish, and Gulf sturgeon, all in-water work 
shall comply with the following. 

a.  All vessels associated with the project shall operate at “Idle Speed/No Wake” at 
all times while in the work area and where the draft of the vessels provides less 
than a four-foot clearance from the bottom.  All vessels will follow routes of deep 
water whenever possible. 

b. All deployed siltation or turbidity barriers shall be properly secured, monitored, 
and maintained to prevent entanglement or entrapment of listed species. 

c. All in-water activities, including vessel operation, must be shutdown if a listed 
species comes within 50 feet of the work area.  Activities shall not resume until 
the animal(s) has moved beyond a 50-foot radius of the in-water work, or until 30 
minutes elapses since the last sighting within 50 feet. Animals must not be 
herded away or harassed into leaving. All on-site project personnel are 
responsible for observing water-related activities for the presence of listed 
species. 

d. Any listed species that is killed or injured by work associated with activities 
performed shall be reported immediately to the Florida Fish and Wildlife 
Conservation Commission (FWC) Hotline at 1(888)404-3922 and 
ImperiledSpecies@myFWC.com. Copies of incorporated materials identified 
above may be obtained from the Agency, as described in subsection 62-
330.010(5), F.A.C. 

 
2. Authorization to use state-owned (sovereign) submerged lands – GRANTED 

 

The Department acts as staff to the Board of Trustees of the Internal Improvement Trust 
Fund (Board of Trustees) and issues certain authorizations for the use of sovereign 
submerged lands.  The Department has the authority to review activities on sovereign 
submerged lands under chapters 253 and 258 of the Florida Statutes, and chapters 18-20 
and 18-21 of the Florida Administrative Code. 
 
The activity appears to be located on sovereign submerged lands owned by the Board of 
Trustees.  The activity is not exempt from the need to obtain the applicable proprietary 

https://www.flrules.org/Gateway/reference.asp?No=Ref-02530
https://www.flrules.org/Gateway/reference.asp?No=Ref-02531
mailto:ImperiledSpecies@myFWC.com
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authorization. As staff to the Board of Trustees, the Department has reviewed the 
activity described above, and has determined that the activity qualifies for a consent of 
use under section 253.77, Florida Statutes, to construct and use the activity on the 
specified sovereign submerged lands, as long as the work performed is located within 
the boundaries as described herein and is consistent with the terms and conditions 
herein.  
 
General Conditions for State-Owned  Submerged Land Authorizations: 
 
(a) Authorizations are valid only for the specified activity or use.  Any unauthorized 
deviation from the specified activity or use and the conditions for undertaking that 
activity or use shall constitute a violation.  Violation of the authorization shall result in 
suspension or revocation of the grantee’s use of the sovereignty submerged land unless 
cured to the satisfaction of the Board. 
 
(b) Authorizations convey no title to sovereignty submerged land or water column, nor 
do they constitute recognition or acknowledgment of any other person’s title to such 
land or water. 
 
(c) Authorizations may be modified, suspended or revoked in accordance with their 
terms or the remedies provided in Sections 253.04 and 258.46, F.S., or Chapter 18-14, 
F.A.C. 
 
(d) Structures or activities shall be constructed and used to avoid or minimize adverse 
impacts to sovereignty submerged lands and resources. 
 
(e) Construction, use, or operation of the structure or activity shall not adversely affect 
any species which is endangered, threatened or of special concern, as listed in Rules 
68A-27.003, 68A-27.004, and 68A-27.005, F.A.C. 
 
(f) Structures or activities shall not unreasonably interfere with riparian rights.  When a 
court of competent jurisdiction determines that riparian rights have been unlawfully 
affected, the structure or activity shall be modified in accordance with the court’s 
decision. 
 
(g) Structures or activities shall not create a navigational hazard. 
 
(h) Structures shall be maintained in a functional condition and shall be repaired or 
removed if they become dilapidated to such an extent that they are no longer 
functional.  This shall not be construed to prohibit the repair or replacement subject to 
the provisions of Rule 18-21.005, F.A.C., within one year, of a structure damaged in a 
discrete event such as a storm, flood, accident, or fire. 
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(i) Structures or activities shall be constructed, operated, and maintained solely for 
water dependent purposes, or for non-water dependent activities authorized under 
paragraph 18-21.004(1)(f), F.A.C., or any other applicable law. 
 
Please be advised that any use of sovereign submerged lands without specific prior 
authorization from the Board of Trustees will be considered a violation of Chapter 253, 
Florida Statutes and may subject the affected upland riparian property owners to legal 
action as well as potential fines for the prior unauthorized use of sovereign land.  
 
Authority for review - Chapter 253 and Chapter 258, F. S., and Chapter 18-21, F.A.C. 
and Chapter 18-20, F.A.C., and Section 62-330.075, F.A.C. as required. 
 
3. SPGP Review –NOT APPROVED  
 
Your proposed activity as outlined on your application and attached drawings does not 

qualify for Federal authorization pursuant to the State Programmatic General Permit 
and a SEPARATE permit or authorization shall be required from the Corps. A copy of 
your permit application has been forwarded to the Corps for their review.  The Corps 
will issue their authorization directly to you or contact you if additional information is 
needed. If you have not heard from the Corps within 30 days from the date your 
application was received at the local FDEP Office, contact the Corps at the Fort Myers 
Regulatory Field Office at 239-334-1975, for status and further information.  Failure to 
obtain Corps authorization prior to construction could subject you to federal 
enforcement action by that agency. 
 
Authority for review - an agreement with the USACOE entitled “Coordination 
Agreement Between the U. S. Army Corps of Engineers (Jacksonville District) and the 
Florida Department of Environmental Protection, or Duly Authorized Designee, State 
Programmatic General Permit”, Section 10 of the Rivers and Harbor Act of 1899, and 
Section 404 of the Clean Water Act. 
 
Additional Information 
This letter does not relieve you from the responsibility of obtaining other federal, state, 
or local authorizations that may be required for the activity. 
 
Please retain this letter.  The activities may be inspected by authorized state personnel 
in the future to insure compliance with appropriate statutes and administrative codes.  
If the activities are not in compliance, you may be subject to penalties under Chapter 
373, F.S., and Chapter 18-14, F.A.C. 
 
NOTICE OF RIGHTS 
This action is final and effective on the date filed with the Clerk of the Department unless a 
petition for an administrative hearing is timely filed under Sections 120.569 and 120.57, F.S., 
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before the deadline for filing a petition.  On the filing of a timely and sufficient petition, this 
action will not be final and effective until further order of the Department.  Because the 
administrative hearing process is designed to formulate final agency action, the filing of a 
petition means that the Department's final action may be different from the position taken by 
it in this notice.  
 
Petition for Administrative Hearing 
 
A person whose substantial interests are affected by the Department’s action may 
petition for an administrative proceeding (hearing) under Sections 120.569 and 120.57, 
F.S.  Pursuant to Rule 28-106.201, F.A.C., a petition for an administrative hearing must 
contain the following information:  
 
 (a)  The name and address of each agency affected and each agency’s file or 
identification number, if known;  
 (b) The name, address, any email address, any facsimile number, and 
telephone number of the petitioner; the name, address, and telephone number of the 
petitioner’s representative, if any, which shall be the address for service purposes 
during the course of the proceeding; and an explanation of how the petitioner’s 
substantial interests are or will be affected by the agency determination; 
 (c)  A statement of when and how the petitioner received notice of the agency 
decision;  
 (d)  A statement of all disputed issues of material fact.  If there are none, the 
petition must so indicate;  
 (e)  A concise statement of the ultimate facts alleged, including the specific 
facts that the petitioner contends warrant reversal or modification of the agency’s 
proposed action;   
 (f) A statement of the specific rules or statutes that the petitioner contends 
require reversal or modification of the agency’s proposed action, including an 
explanation of how the alleged facts relate to the specific rules or statutes; and 
 (g) A statement of the relief sought by the petitioner, stating precisely the 
action that the petitioner wishes the agency to take with respect to the agency’s 
proposed action. 
 
 The petition must be filed (received by the Clerk) in the Office of General Counsel of 
the Department at 3900 Commonwealth Boulevard, Mail Station 35, Tallahassee, Florida 
32399-3000.  Also, a copy of the petition shall be mailed to the applicant at the address 
indicated above at the time of filing.   
 
Time Period for Filing a Petition 
 
In accordance with Rule 62-110.106(3), F.A.C., petitions for an administrative hearing by 
the applicant must be filed within 14 days of receipt of this written notice. Petitions filed 
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by any persons other than the applicant, and other than those entitled to written notice 
under Section 120.60(3), F.S. must be filed within 14  days of publication of the notice or 
within 14 days of receipt of the written notice, whichever occurs first.  Under Section 
120.60(3), F.S., however, any person who has asked the Department for notice of agency 
action may file a petition within 14 days of receipt of such notice, regardless of the date 
of publication.  The failure to file a petition within the appropriate time period shall 
constitute a waiver of that person's right to request an administrative determination 
(hearing) under Sections 120.569 and 120.57, F.S., or to intervene in this proceeding and 
participate as a party to it.  Any subsequent intervention (in a proceeding initiated by 
another party) will be only at the discretion of the presiding officer upon the filing of a 
motion in compliance with Rule 28-106.205, F.A.C. 
 
Extension of Time 
 
Under Rule 62-110.106(4), F.A.C., a person whose substantial interests are affected by 
the Department’s action may also request an extension of time to file a petition for an 
administrative hearing.  The Department may, for good cause shown, grant the request 
for an extension of time.  Requests for extension of time must be filed with the Office of 
General Counsel of the Department at 3900 Commonwealth Boulevard, Mail Station 35, 
Tallahassee, Florida 32399-3000, before the applicable deadline for filing a petition for 
an administrative hearing.  A timely request for extension of time shall toll the running 
of the time period for filing a petition until the request is acted upon.   
 
Mediation 
 
Mediation is not available in this proceeding. 
 
FLAWAC Review 
 
The applicant, or any party within the meaning of Section 373.114(1)(a) or 373.4275, F.S., 
may also seek appellate review of this order before the Land and Water Adjudicatory 
Commission under Section 373.114(1) or 373.4275, F.S.  Requests for review before the 
Land and Water Adjudicatory Commission must be filed with the Secretary of the 
Commission and served on the Department within 20 days from the date when the 
order is filed with the Clerk of the Department.  
 
Judicial Review 
 
Any party to this action has the right to seek judicial review pursuant to Section 120.68, 
F.S., by filing a Notice of Appeal pursuant to Rules 9.110 and 9.190, Florida Rules of 
Appellate Procedure, with the Clerk of the Department in the Office of General 
Counsel, 3900 Commonwealth Boulevard, M.S. 35, Tallahassee, Florida 32399-3000; and 
by filing a copy of the Notice of Appeal accompanied by the applicable filing fees with 

http://web2.westlaw.com/find/default.wl?ordoc=I0C7293C0912311DB8F8F8100D79B57CF&rp=%2ffind%2fdefault.wl&DB=1000006&DocName=FLSTS120%2E569&FindType=L&AP=&rs=WLW9.08&ifm=NotSet&fn=_top&sv=Split&mt=Florida&utid=4&vr=2.0&pbc=38B33E51
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the appropriate District Court of Appeal.  The Notice of Appeal must be filed within 30 
days from the date this action is filed with the Clerk of the Department. 
 
Thank you for applying to the Submerged Lands and Environmental Resource 
Program.  If you have any questions, please contact Patricia Clune by telephone at (239) 
344-5639 or by e-mail at Patricia.Clune@dep.state.fl.us.  When referring to this project, 
please reference the file number listed above. 
   
 
Executed in Lee, Florida.   STATE OF FLORIDA DEPARTMENT 
      OF ENVIRONMENTAL PROTECTION 
 
      Sincerely, 
       
      ________________________ 

     Patricia Clune 
Environmental Specialist II 

      Submerged Lands and Environmental 
      Resources Program 
      South District 
Attachments: 
Attachment A 
10 project drawing(s)  
 
Copies furnished to: 
U.S. Army Corps of Engineers, Fort Myers, Corps # 2014-2143  
Florida Coastal Office, Gasparilla Sound-Charlotte Harbor Aquatic  
 

CERTIFICATE OF SERVICE 
 
The undersigned duly designated deputy clerk hereby certifies that this document and 
authorization to use sovereignty submerged lands, including all copies, was mailed 
before the close of business on August 14, 2014, to the above listed person(s). 
   

FILING AND ACKNOWLEDGMENT 
 
FILED, on this date, pursuant to Section 120.52(7), F.S., with the designated Department 
clerk, receipt of which is hereby acknowledged. 
   
  _________________   August 14, 2014 
  Clerk     Date

mailto:Patricia.Clune@dep.state.fl.us


ATTACHMENT A 

62-330.051 Exempt Activities. 
The activities meeting the limitations and restrictions below are exempt from permitting. However, if located in, on, or over state-

owned submerged lands, they are subject to a separate authorization under Chapters 253 and 258, F.S., and Chapters 18-18, 18-20, 

and 18-21, F.A.C., as applicable. 

 

  
 

(7) Maintenance and Restoration ‒ 
(a) Maintenance dredging under Section 403.813(1)(f), F.S. 

403.813(1)(f), F.S.:  

The performance of maintenance dredging of existing manmade canals, channels, intake and discharge structures, and 

previously dredged portions of natural water bodies within drainage rights-of-way or drainage easements which have been 

recorded in the public records of the county, where the spoil material is to be removed and deposited on a self-contained, upland 

spoil site which will prevent the escape of the spoil material into the waters of the state, provided that no more dredging is to be 

performed than is necessary to restore the canals, channels, and intake and discharge structures, and previously dredged portions 

of natural water bodies, to original design specifications or configurations, provided that the work is conducted in compliance 

with s. 379.2431(2)(d), provided that no significant impacts occur to previously undisturbed natural areas, and provided that 

control devices for return flow and best management practices for erosion and sediment control are utilized to prevent bank 

erosion and scouring and to prevent turbidity, dredged material, and toxic or deleterious substances from discharging into 

adjacent waters during maintenance dredging. Further, for maintenance dredging of previously dredged portions of natural 

water bodies within recorded drainage rights-of-way or drainage easements, an entity that seeks an exemption must notify the 

department or water management district, as applicable, at least 30 days prior to dredging and provide documentation of original 

design specifications or configurations where such exist. This exemption applies to all canals and previously dredged portions 

of natural water bodies within recorded drainage rights-of-way or drainage easements constructed prior to April 3, 1970, and to 

those canals and previously dredged portions of natural water bodies constructed on or after April 3, 1970, pursuant to all 

necessary state permits. This exemption does not apply to the removal of a natural or manmade barrier separating a canal or 

canal system from adjacent waters. When no previous permit has been issued by the Board of Trustees of the Internal 

Improvement Trust Fund or the United States Army Corps of Engineers for construction or maintenance dredging of the 

existing manmade canal or intake or discharge structure, such maintenance dredging shall be limited to a depth of no more than 

5 feet below mean low water. The Board of Trustees of the Internal Improvement Trust Fund may fix and recover from the 

permittee an amount equal to the difference between the fair market value and the actual cost of the maintenance dredging for 

material removed during such maintenance dredging. However, no charge shall be exacted by the state for material removed 

during such maintenance dredging by a public port authority. The removing party may subsequently sell such material; 

however, proceeds from such sale that exceed the costs of maintenance dredging shall be remitted to the state and deposited in 

the Internal Improvement Trust Fund. 

 

http://www.leg.state.fl.us/statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0300-0399/0379/Sections/0379.2431.html
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